I. CERTIFICATE OF INTERESTED PARTY

The National Association of Police Organizatios;. (ANAPO@ and its affiliate, the
National Law Enforcement OfficersRights Center of the Police Research and Educ&uoject,
is a national non-profit organization which repraselaw enforcement officers throughout the
United States.

NAPO is a coalition of police associations thatves to protect the rights of law
enforcement officers through legal advocacy, edowatnd legislation. NAPO represents
thousands of law enforcement organizations, witer 00,000 sworn law enforcement officers
and 11,000 retired officers. NAPO often appearsragus curiae in appellate cases of special
importance to the law enforcement profession.

The Fraternal Order of Police is a national narfipfraternal organization that promotes
improvements in law enforcement and officers' sghtoughout the country. FOP has participated

in leading police expression cases in this circEilwards v. City of Goldsboro, N,(178 F.3d 231

(4th Cir. 1999).

NAPO, FOP and the law enforcement profession haxtal interest in the critical issues of
law before this court. If left undisturbed, thlticourt's bold unprecedented decision will olstru
the truth and chill the rights of police officensdaother witnesses in future grievance hearings and
judicial proceedings. NAPO and FOP seek to argaepolice officers and other withesses must
be free of retaliation for providing truthful tesny if the rule of law is to endure.

1. STATEMENT OF SUBJECT MATTER JURISDICTION
AND BASISFOR APPELLATE JURISDICTION

Amici adopts Appellant Kirby's statement of juicn.

[11. STATEMENT OF ISSUES

Amici adopt Appellant's statement of issues. Amiggests that the following are the most



pertinent issues for examination:

1. Whether a public employer may retaliate agairiaw enforcement officer for providing
truthful testimony against the employer?

2. Whether Plaintiff Kirby, a sworn law enforcemheofficer, may be punished and
retaliated against for truthfully testifying at afficial municipal public hearing, whereby the
officer's testimony involved the condition and malftioning of municipal police equipment, a
marked police car used in part for emergency p@apds respond to citizen requests for police
assistance, and the related conduct of a fellowgoofficer in performing his official police dus@
A) Whether a law enforcement employer may reqihie¢ police officers testify at official

municipal hearings in "support of the [police] adisiration" and punish officers

for failing to support the police administrationittmtestimony regardless of the true

facts?

3. Whether publitruthful testimony by a law enforcement officer about the conditiba o
municipal police car, which had malfunctioned anetdme a subject of an official public
municipal hearing, and public testimony about tticial conduct of the officer, constitutes
protected expression under the First Amendment?

A) Was any subject of the public police personmehring of Officer James Henning

involved "any matter of concern to the communityElizabeth City?
4. Is the public concern test applicable in rat@n claims arising frontruthful testimony
at official public hearings or is truthful testimony at an official public hie® inherently protected

regardless of the particular content of the tegtiy?o

5. Whether a constitutional tort action by a INd@arolina law enforcement officer filed in



federal court alleging claims under the First aomdirfeenth Amendments against a municipality
and a Chief of Police constitutes a petition falress protectable by tiRetition Clause of the First
Amendment to the United States Constitution?

A) Must Petition Clause claims be premised upotterawhich involve public concern?

6. Whether law enforcement officers enjoy a dtutginal right of free association to
testify truthfully at official municipal hearings isupport of fellow officers even if such testimony

does not "support the [police department's] adrmatisn™?

7. Whether requiring police officers to "suppthi [police department's] administration”
through altered or perjured testimony or else baghed constitutes amconstitutional condition
of employment?
IV. STANDARD OF REVIEW
This court should applge novo review and afford full credit to the substantiatcts

provided by Officer Kirby. In Rutan v. Republic&arty 497 U.S. (1990), the Supreme Court

explained how government must have "a vital intéreslimiting First Amendment freedoms of
public employees.” This Court must determine ifi€ef Kirby's governmental employer has
established "a compelling government justificatior limiting [Kirby's] speech.”_Hickory

Firefighters Ass'n v. City of Hickory656 F.2d 917, 921 (4th Cir. 1981).

The constitutional rights of law enforcement affie "must be afforded great weight."

Konraith v. Williquette 732 F. Supp. 973, 978 (W.D. Wis. 1990). Law erément officers are

not relegated to a "watered down version of cangtital rights.” Garrity v. New Jerse$85 U.S.

493, 500 (1967).
V. STATEMENT OF THE CASE

Amici adopts Appellant's statement of the case.



VI. STATEMENT OF FACTS

Amici adopts Appellant's statement of facts. @ifiEdward Kirby, a veteran Elizabeth City
Police Detectivetruthfully testified in an official municipal hearing aboutet condition and
malfunctioning of official police equipment, an Ebeth City police car, the conduct of an officer,
and other matters involving the Elizabeth City B@lDepartment. See affidavits of Attorney Keith
Teague and Officer Kirby. JA Officer Kirby'sithful testimony did not sit well with Defendant
Hampton. Dep. exh. 9, JA Retaliation ensued.

Defendants Hampton and Koch initially punishedbl{iwith a reprimand which, on its
face, demonstrates the initial retaliation. Deph.E9. The reprimand strikes at tbentent’ of
Kirby's expression: testimony that did not suploetpolice administration.

Defendants' reprimand of Officer Kirby was mated by and issue#for your [Kirby's]
failure to support the administration of the polidepartment while serving in a supervisory
capacity@ Defendants' disciplinary memorandum stated that allegedAfailure to suppo®
consisted of Plaintiffs Atestimony at the grievance heai@ghich Defendants allege#placed
you between the administration of this departmeudt @osition of sergeant that you hold with this
agency@ Exh. 9, JA Defendants orchestrated a false prdoce evaluation as a part of a scheme

to discredit and harm Kirby. See Kirby affidavif

Following the initial punishment of Officer Kirbythe Defendant employer mounted a

1 This content discrimination offends the core of t he First
Amendment. E.g., Ward v. Rock , 491 U.S. 781, 191 (1989). In
Turner v. FCC, 114 S.Ct. 2445, 2458 (1994), the Court reaffirmed
the prohibition of content discrimination in expres sion. "Above
all else, the First Amendment means that government has no power
to restrict expression because of its message, its ideas, its
subject matter, or its content.” Police Dept. v. M osely , 408

U.S. 92, 95 (1972).



campaign of continuing retaliation actions agai@$ficer Kirby which included a demotion, a
publication of materials from his confidential proted personnel files, disparate treatment, and
finally culminating in being relegated to a recepist rather than a police sergeant.

VII. SUMMARY OF ARGUMENT

The bottom line of the trial cows$ unprecedented decision has legitimized retafigtio
truthful testimony - which is among the most tredame results that amici have ever encountered.

Grievance hearings and the right to grieve arengmtbe most important aspects of law
enforcement personnel administration. Police gnee systems are utilized to address rudimentary
workplace problems involving a variety of policafety and personnel issues. Many grievance
hearings successfully resolve problems, preveigation and promote workplace safety and
justice. The International Association of ChiefsPolice (IACP) and virutually all other public
employee associations support personnel systents grievance hearings. Simple grievance
hearings are the primary method of sensible rasoluf public workplace disputes. The trial
court's unprecedented decision will hamper andrettspublic personnel administration because
witnesses will remember the wrath inflicted uporfi@f Kirby in Elizabeth City because he
honored his oath of office and told the truth.

Defendants' retaliatory conduct has not only lear®fficer Kirby, it promotes a strong
chilling effect on other police officers and witses. Defendants' retaliatory scheme constitutes a
direct affront to the integrity of the grievanceahiag process and to the rule of law. The trial
court's decision will have a chilling effect ontte®ny at all types of hearings which has dangerous
ramifications for the judiciary.

Truthful testimony is the lifeblood of the judigga A consensus of cases has long
recognized that truthful testimony is one of selvémadamental sacred grounds in American
constitutional jurisprudence. Truthful testimonpjays special and unique importance and

protection by courts. Witnesses have historicaljoyed immunity from actions against them



because of truthful testimony. Truthful testimonyay not be trampled upon by police
administrators embarked on missions of retaliation.

Officer Kirby's expression is protected becauswgr alia, it involved three areas of
expression that courts have historically held mtes: 1) truthful testimony; 2) speech about the
malfunctioning and condition of police equipmentsBeech about police officer conduct.

As will be demonstrated below, numerous on-pouthearities support Officer Kirby's

position. E.g., Schneider v. City and County ohizey, 2002 WL 1938583, 47 Fed.Appx. 517, 520

(10" Cir. 2002) (police officer testimony against hispdrtment's administration at civil service
personnel hearing held constitutionally protectewlan First Amendment; verdict affirmed);

Catletti v. Rampge334 F.3d 225 (2nd Cir. 2003); Myers v. Nebrasi@d F.3d 655, 659 (8th Cir.

2003); Kinney v. WeaveB01 F. 3d 253 (‘SCir. 2002);_Green v. Philadelphia Housing Authgrit

105 F.3d 882, 887 (BCir. 1997); Pro v. DonatuccB1 F.3d 1283 (3rd Cir. 1996); Reeves V.

Claiborne County Bd. Of EA828 F.2d 1096, 1100-01"{&ir. 1987); Johnston v. Harris County
869 F.2d 1565, 1578 [(5Cir. 1989); Melton v. City of Oklahoma Cjtg79 F. 2d 706 (fbCir.

1989); Miller v. Kennard74 F. Supp. 2d 1050 (D. Utah. 1999); Shehee ty. @iWilimington,

205 F.Supp.2d 269 (D. Del. 2002), affd in pertinpart . Freeman v. McKellaf95 F.

Supp. 733, 739 (E.D. Pa. 1992); Tate v. Yerts®7 F. Supp. 306 (E.D. Mich. 1982). This wealth
of compelling on-point authority sheds a thousaahts of light on the narrow issue before the
Court. Officer Kirby's position is especially coetlng becauseinter alia, his testimony was
undisputably truthful.

Numerous cases have held that officer expressiontgolice equipment is constitutionally

protected. E.g., Worrell v. Bedspl#997 WL 153830 (4th Cir. 1997)(police officer spk about

police vehicles and equipment held protected); Hiowd own of Carolina Beach, N.C106 N.C.

App. 410, 417 S.E.2d 277 (N.C. App. 1992)(officepression about condition of police weapons

protected). Few things could be more dangerous @hdjreater public concern than a



malfunctioning police car, which could cause unseagy death or injury of citizens awaiting
police help.  Although the trial court embarkedaopublic concern inquiry, such is misplaced in
cases involving truthful testimony. Because of $pecial unique context of asfficial public
hearing, truthful testimony should be protected whether tbntent relates to public concern or
something else. Requiring a public concern armlysens an unnecessary pandora's box for public
employers, witnesses and courts. Should an enwlfasd protected while truthfully testifying
about a matter of public concern and not protewateaite testifying truthfully about some non-public
concern matter? How is an employee to know imifdlle of testimony?

This court should hold that public employees apé subject to retaliation because of
truthful testimony regardless of the particular teom of the expression. However, even if this
Court applies the public concern test, Officer Kidlould prevail because truthful testimony about
malfunctioning police equipment and the conduca golice officer is overwhelmingly of public
concern and protected.

VIIl. ARGUMENT
TESTIMONY IS AMONG THE MOST PROTECTED CATEGORIES OF ALL TYPES
OF SPEECH, ESPECIALLY TRUTHFUL TESTIMONY THAT INVOLVES
IMPORTANT MATTERS OF HIGH PUBLIC CONCERN SUCH AS SPEECH
INVOLVING POLICE EQUIPMENT AND OFFICER CONDUCT.

Officer Kirby's expression was in a forum and eshtof the highest rung of protection:

truthful testimony in an official public adjudicagohearing. In Schneider v. City and County of

Denver 2002 WL 193 1938583, 47 Fed.Appx. 517, 520"(@@r. 2002), the Tenth Circuit recently
addressed a strikingly similar case involving rat&n against a police officer after he testifadch
civil service hearing. The case was on appeal &®$#5,000 verdict in the offices favor because
of a retaliatory transfer arising from his testimonOfficer Schneider testified about one of the
Police Departmenss training programs. The Chief became upset thiated Schneider had

testified against his own department at the ceilvige hearing. After reviewing the elements of



retaliatory speech claims, the Tenth Circuit afédrthe judgement and verdict. Schneiddrighly
persuasive, especially in conjunction with the celinmy Fourth Circuit cases protecting officer
speech.

The most recent circuit cases support protectoneistimony. See Catletti v. Ram@34

F.3d 225 (2nd Cir. 2003) and Myers v. Nebrask24 F.3d 655, 659 (8th Cir. 2003), where the

Second and Eighth Circuits found that testimong irearing was constitutionally protected.

In Tindal v. Montgomery County Commissjod2 F.% 1535 (11" Cir. 1994), the Court

held that retaliation for testimony constituted atter of public concern. The Court further held
that no qualified immunity was available because tonstitutional right to testify without
retaliation was clearly established.

In Kinney v. Weaver 301 F. 3d 253 (‘5 Cir. 2002), police officers initiated a First

Amendment action alleging that they had been egtaliagainst for providing testimony. The trial
court denied defendants motion for summary judgnielit F. Supp. 2d 831. On appeal, the Fifth
Circuit held that the officers right not to be titi@ed against for testifying was clearly estal®iglat
the time of the defendarg conduct. The Fifth Circuit concluded that thetiteony by the officers
regarding thesonduct of police officers is Aunquestionably a matter of public conc@id. at 269.
Officer Kirby's testimony involved the conduct offfi@er Henning and should be similarly

protected. The Fifth Circuit explained:

AThere is no question Kinneg and Haks testimony in the Kervillease is speech protected
by the First Amendment. Testimony in Judicial @edings issinherently of public
concern= [omitting four Circuit Court case citations] moveo, the testimony at issue
in the instant case is of public concern not ondgause of its context, but also
because its subject matiir.e., the use of excessive force by police offig@r

The Fifth Circuit denied qualified immunity AThus, we conclude that the police chigfand
Sheriff=s alleged conduct not only violated a constitutioiggnt, but also, in light of the law clearly

established at the time of the conduct occurred wlgectively unreasonable in the particular



circumstances of the cageld. at 283.

In Miller v. Kennard 74 F. Supp. 2d 1050 (D. Utah. 1999), a policeeffinitiated a First

Amendment claim alleging that he was investigatetiteansferred because of his testimony which
related to an automobile dealership's practiceafihg keys in the ignition of under guarded cars
which allegedly may have created a foreseeabldaigkiblic safety. The Court concluded that this
testimony touched upon a matter of public concérme Court further concluded that it was clearly
established at the time of the alleged adverserathiat a police officers testimony constituted
protected speech therefore, the Court rejectedrtimoyers contention of qualified immunity. In
Miller, the subject of the testimony was a private emétier than a public entity, which would
seem to somewhat detract from a public concernnignd However, the automobile dealerstsp
conduct may have created a risk to public saférefore it was of public concern as the Court
concluded. The same is true of Officer Henmmgolice car in Elizabeth City.

In Miller, the Court pronounced thamatters of public concern are those of intereshéo
community, whether for social, political or otheasons@Id. at 1057. The Court relied upon a

leading Tenth Circuit case, Melton v. City of Okbaa City 879 F. 2d 706 (fbCir. 1989).

Melton, a police officer, was fired because hdftedton behalf of a criminal defendant. There th
Court found that Meltors speech touched on matters of public concern beame of the litigants
in the case was a public official. Here, of cou@#icer Henning was likewise a public official.
Even though Meltons intent was to assist the defendant at trial,restdhecessarily to specifically
inform the public, the Court held that Meltemtestimony constituted protected speeg&hhe First
Amendment protects the right to testify truthfidiytrial @ 879 F.2d at 714.

The Tenth Circuit heard the case en banc to reemiés holding regarding the plainti#$
liberty interest claims. However, the Tenth Citgoanel decision regarding First Amendment

analysis was not challenged in the rehearing. Nigon v. City Oklahoma City928 F. 2d 920

(10" Cir. 1991)(en banc).



In Lynch v. City of Philadelphial66 F. Supp. 2d 224 (E.D. Pa. 2001), a policeeff

initiated a First Amendment challenge to punishnzérihe officer for having provided testimony.
The Court concluded that the offiesrtestimony constituted protected speech. ThetCeasoned
thatAit is clear that appearing in court is a mattepwblic concern.@ Here, the forum for Officer
Kirby was an official public adjudicatory hearinga public building open to the public. JA
While it technically was not "court,” it had thense effect.

In Ziccarelli v. Leake767 F. Supp. 1450 (N.D. lll. 1991), a prison geEartestimony in a

hearing was held to constitute a matter of puliiccern. See Perry v. McGinnia09 F. 8 597,

607 (8" Cir. 2000)(decisions made in inmate disciplinages protected by First Amendment).

In Pro v. Donatuc¢i81 F.3d 1283 (3rd Cir. 1996), the Court recogmhigest Amendment

protection for an employee's testimony. The coesisoned that a public employee's testimony
before an adjudicatory body is inherently a matierpublic concern protected by the First

Amendment. In Donatucdhe Court explained:

Aa public employees truthful testimony receives constitutional prtitat regardless of its
content.@ Reeves v. Claiborne County Bd. Of F828 F.2d 1096, 1100-01"5
Cir. 1987); Johnston v. Harris Count$69 F.2d 1565, 1578 (5Cir. 1989);
Freeman v. McKellar 795 F. Supp. 733, 739 (E.D. Pa. 1992g (public
employees sworn testimony before an adjudicatory body hasnbheld to be
inherently a matter of public concern and protedbgdthe First Amendmer@®
Hoopes v. Nacrelli512 F. Supp. 363, 365 (E.D. Pa. 1981).

Therefore, without even getting embroiled into fherticular content of the testimony,
Officer Kirby=s testimony is inherently protected. If the camyages in a public concern, content,
form and context analysis, Officer Kirby would lstiecessarily prevail because his testimony was

about the condition of police equipment and officenduct. This Court in Worrell v. Bedsole

explicitly addressed the issue of officer speecbuaipolice equipment and found that such is
constitutionally protected speech.

In Tate v. Yenoir 537 F. Supp. 306 (E.D. Mich. 1982), the courtdhtdat a law
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enforcement officer stated a valid claim for degtion of his First Amendment rights when he was
punished as a result of his testimony. There,cthet reasoned thato hold otherwise would
place a judicial imprimatur on the intolerable atence of allowing a witnesstestimony to be
compromised out of fear of what that witnressnployer may think or d@

In Owens v. Rush654 F.2d 1370, 1379 (10th Cir. 1981), the coett lthat "attending

meetings on necessary legal steps” and "associatirtpe purpose of assisting persons seeking
legal redress" are modes of expression and assocpaiotected by the First Amendment. See

NAACP v. Button 371 U.S. 415, 429-30 (1963)(litigation is a petitfor redress). Rushvolved

a police officer assisting in litigation by assigfihis wife file a sex discrimination charge. The
court held that "activities supportive of' of somecseeking relief constitutes protected conduct.
654 F.2d at 1379.
OFFICER KIRBY=SLIBERTY INTEREST
In Tate in addition to the First Amendment grounds fdiefethe Court also addressed the

issue of the Plaintiffs liberty interest as did the North Carolina Court of Appeals in HthfeThe

court in_Tateexplained:

Ato permit an employer to in effect substantivelyulate an employee-witnessestimony
would in this courts judgment violate a fundamental principle of lthemd justice
which lies at the base of all our civil and poblignstitutions@ 537 F. Supp. at

310-311.

2 Officer Kirby properly alleged a liberty interest claim
as a cause of action. This claim goes hand-in-hand with his
First Amendment claims. In Howell v. Town of Carol ina Beach , 106
N.C. App. 410, 417 S.E.2d 277, 283 (1992), Officer Howell was
retaliated against and denied due process because o f his
expression and because of his political activities. Howell's
forecast of the evidence presented a colorable clai m that a
constitutionally protected "liberty interest” ... h as been
violated." Id. The Court of Appeals reversed the trial court's
dismissal of Howell's liberty, expression and due p rocess claims.
"Any exercise by the State of its police power ... isa
deprivation of liberty." In Re Hospital , 282 N.C. 542, 550
(1973).

11



The court in Tatéurther explained:

Afundamental fairness requires that an employeeegdtive free from fear of retribution by
an employer in the form of employment terminatid®econdly, the type of speech
at issue, while defying precise categorizatiomfigreat public concern. An adjunct
to these two considerations is the obvious needdomplete and honest testimony...
The Court believes that the above notions aretiiicakly intertwined and are
intrinsic in the very essence of a scheme of oddidrerty. @

As the Supreme Court stated in its last case wtiereCourt directly adjudicated First
Amendment rights of law enforcement officeisyigilance is necessary to insure that public

employers do not use authority over employeesléac discourse@ Rankin v. McPhersqm83

U.S. 378, 384 (1987). Defendants in this casefalidnore than attempt to silence discourse:
Defendants retaliation because of Officer Kirbg'stimony threatens the very fabric of the rule of

law.

In Green v. Philadelphia Housing Authoriy05 F.3d 882, 887 3Cir. 1997), the Court

explained that

Awhen an employee testifies before an official gowent adjudicatory or fact-finding
body he speaks in a context that is inherentlyldipaoncern. Our judicial system
is designed to resolve disputes, to right wrongse Whcourage uninhibited
testimony, under penalty of perjury, in an attergptarrive at the truth. It would
compromise the integrity of the judicial processvé tolerated state retaliation for
testimony which is damaging to the state... thigyudf inhibited testimony and the
integrity of the judicial process would be damagfedere to permit unchecked
retaliation for appearance and truthful testimohysiach proceedings. Not only
would >the First Amendment right of the witness be infedgby this type of
coercion, the judicial interest in attempting tocsale disputes would be in
jeopardy.. @105 F.3d at 887.

In Shehee v. City of Wilmingtqr?05 F.Supp.2d 269 (D. Del. 2002), aff'd in peminpart

, the Court addressed a case by a publiogegplvho alleged that his deposition testimony
constituted protected expression. After applyapglicable constitutional test, the Court concluded
that the Plaintifts deposition testimony constituted protected speech

In Carvalho v. Town of Westpori40 F. Supp.2d 95 (D. Mass. 2001), Chief Juddgéami

12



Young addressed a law enforcement speech andtotinstl tort action. Addressing the threshold
qguestion of whether the offices speech addressed a matter of public concerneJvdgng
observed that the retaliation as alleged was thsecaf the officers Astatements both inside and
outside court regarding the allegedly unlawful andppropriate action of officers...and the
resulting civil suit.@Id. at 98-99. Judge Young observed that the effadleged retaliation for
statements regarding a purportedly unlawful arredudge Young found that the offiesr
statements involved matters of public concern. gdudoung further held that the reprimand

against the officer and ultimately his demotionstdated actionable First Amendment claims.

In Beach v. City Olathel85 F.Supp.2d 1229 (D. Kan. 2002), the Courtesiglrd a claim
of retaliation against a police officer for exenogs his rights to freedom of speech and association
Issues regarding officer compensation, staffipglice equipment, facilities, morale and the
leadership and ethics of a police major becamddpie of conservation among members of the
police department. Plaintiff communicated with @&y Council and the City Manager about the
issues. A departmental internal affairs invesiogatvas therefore ordered. Defendants contended
that Plaintiff was allegedly engagingAopen and disrespectful criticisn@.The court relied upon
Lee v. Nicholl 197 F.3d 1291, 1295 (faCir. 1999) for the proposition that speech thetsc
attention to a government's failure to dischargegibvernmental duties generally constitutes a
matter of public concern. The Court concluded thatPlaintifEs speechAconcerned important
community issues and therefore addressed mattgualdic concerr@ The court in_Beaclalso
recognized the Plaintif freedom of association claim.

In a different context, witnesses including polidicers are immunized from liability from

testimony under the doctrine of absolute witnessumity. E.g., Briscoe v. LaHud60 U.S. 325

(1983); Lyle v. Sparks/9 F.3d 372 (4th Cir. 1996).
In Edwards v. City of Goldsbord78 F.3d 231 (4th Cir. 1999), this Court madaurctbat

the Constitution precludes governmental conductiwhias ahilling effect upon employee speech.

13



In Edwards the officer was denied the right to teach andofy course of instruction. The officer
was confronted with a threat of termination if haght the concealed handgun course. The court
observed that the threat of termination "was ingehtb chill his rights to engage..." in protected

expression. "[A]ccordingly, the threat is actioleeb 178 F.3d at 248. See Mansoor v. Trank

2003 WL 231589 (4th Cir. 2003)(police officer sgeéabout various department policies, ranging
from a proposed pay plan to lack of overtime opputies protecte@® denying qualified
immunity).

In Goldstein v. Chestnutt Ridg218 F.3d 337, 354 (4th Cir. 2000), this Courtlyred the

firefighter's speech which includéegquipmen®of firefighters. Officer Kirbys testimony related
to police equipment.__Goldsteinvolved speech addressidgnadequate ge@where as Officer
Kirby=s speech related to a malfunctioning police carddficer conduct. In Edwardshe Fourth
Circuit explained how the offices speech regarding the proper use of concealedowsaffected
public safety and thus involved matters of pubtinaern. 178 F.3d at 247.

This Court has reaffirmed its historic oppositittn government retaliation: "It is well

established that a public official may not misugegower to retaliate....” Trulock v. Freev5

F.3d 391, 405 (4th Cir. 2001)(denying qualified iomity to public employer official).

If the rule of law is to endure through traditibradversarial hearings before courts,
agencies, municipalities and other adjudicatoritiesf witnesses must be free to tell the complete
truth no matter what the possible consequencabdéaemployer. Law enforcement employers who
attempt to manipulate testimony of officers by #tseand retaliation violate the most fundamental

law of the land and every principle of justice ttha real law enforcement profession stands for.
B) EXPRESSION ABOUT MALFUNCTIONING POLICE EQUIPMENT
AND OFFICER CONDUCT IS OF PUBLIC CONCERN

Speech relating to public concern has been defascny speech that can "be fairly

considered as relating to any matter of politicgcial, or other concern to the community.”
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Connick v. Meyers461 U.S. 138, 146 (1983). "Issues which toucbnupublic concern are

limitless." Moore 877 F.2d 364, 370 (5th Cir. 1989). "Whether ampleyee's speech addresses a
matter of public concern must be determined byctrgent, form and context of a given statement,

as revealed by the whole record.” Rankii3 U.S. at 384-85. This Court_in Piver v. Penflid5

F.2d 1076 (4th Cir. 1987) explained the public @ndramework:

The "public concern” or "community interest” inquirs better designed - and more
concerned - to identify a narrow spectrum of empdogpeech that is not entitled
even to qualified protection than it is to set outmits on all that it is. The
principle that emerges is that all public emplogpeech that by content is within
the general protection of the first amendment isitled to at least qualified
protection against public employer chilling actiercept that which, realistically
viewed, is ofpurely "personal concern" .... The focus is thereforenuhether the
"public" or community is likely to be truly concexd with or interested in the
particular expression, or whether it is more priypeiewed as essentially a
"private” matter between employer and empldygamphasis added)

A wealth of cases demonstrates how public conrepublic employee expression cases

has been broadly interpreted by this Court. _In MIbrv. Bedsole 1997 WL 153830 (4th Cir.

1997), the Fourth Circuit addressed a strikingtyilsir case. There, a Deputy Sheriff, a lieutenant,
communicated to his employer about deficienciepafice equipment. Like Kirby, Worrell's
expression involved information about "unreliablelige cars...." This Court found Worrell's
expression to be protected, remanded for trial reefdge James Fox, and the jury returned a
verdict of $782,400.00. Other cases from this Cewmphatically renounce public employer

retaliation. E.g., Trulock v. FreeR75 F.3d 391 (4th Cir. 2001)(denying qualifiedmomity to

public employer official).

In Edwards v. City of Goldsboyd 78 F.3d 231 (4th Cir. 1999), this Catgtanalytical

3 Law enforcement expression cases demonstrate that even
reports by law enforcement officers about their own personnel
related problems are typically of public concern. E.g., Wilson v.

UT Health Center , 973 F.2d 1263, 1269 (5th Cir. 1992)(complaints
about sex harassment within police agency are of pu blic concern);
Stough v. Gallagher , 967 F.2d 1523 (11th Cir. 1992).
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opinion explained the expression and associatigintgiof police officers. There, Sgt. Edwards
sought to teach a concealed carry handgun coutse&vas suspended because the content of the
course did not suit the Chief of Police, an admittgponent of the concealed carry law. The
content of Edwards' course was like the conteltiddy's testimony: it did not please the Chief of
Police and overt retaliation ensued.

Rankin v. McPhersgm83 U.S. 378 (1987) established that law enfoecgrofficers are

free to express their opinions about matters oflipudmncern regardless of whether their law
enforcement employers agree. _In Rankire plaintiff made a foolish remark after theeatpted
assassination of President Reagahthey go for him again, | hope they get highClearly, that
statement did notAsupport the Department's Administrat@mas it was a mean spirited,
disrespectful and terrible thing to say. Despiteugliness of the speech, the Supreme Courttheld i
protected. In contrast, surely the professiondltamhful testimony of Officer Kirby regarding the
condition of police equipment merits more protatttban the shameful comment made by the
plaintiff in Rankin

The question here is whether the public in Elifalsgity would likely be interested in or
concerned about the condition of police equipmenhé Elizabeth City Police Department and the
conduct of Officer Henning. "The delivery of pdiservices...is unavoidably of interest to its

citizenry." Broderick v. Roach&67 F. Supp. 20, 24 (D. Mass. 1991)(granting samjudgment

to Plaintiff on protected status of speech). Thereven evidence in the record showing that the
public in Elizabeth City was concerned about theaders. JA .

This Court has also decided the issue of whetherworking conditions of public safety

4 Cited in at least 182 cases since then, Edwards IS an
instructive opinion addressing officer speech and a ssociation
rights, as well as a host of other section 1983 iss ues including
gualified immunity, Monnell liability and other issues.
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employees is a matter of public concern. _In Higkieirefighters, 656 F.2d 917, 920 (4th Cir.

1981), the court held that "working conditions o&fighters are a matter of public concern..."
There, the remarks about working conditions wete that of Kirby's testimony here: Elizabeth
City police officers have to deal with malfunctiogipolice cars. Police cars are a part of working

conditions. In_Janetta v. Cold93 F.2d 1334 (4th Cir. 1974), Judge Haynswortipgion

demonstrated how a firefighter was unconstitutignaleprived of his expression rights for
communicating and circulating a petition about penel policies in his department.

In Howell v. Town of Carolina Beagch06 N.C. App. 410, 417 S.E.2d 277 (1992), thetcou

explained how a police officer's communicationsradsing police equipment problems was of
pubic concern and constitutionally protected. _lowell, the equipment problems involved

malfunctioning firearms, whereas Officer Kirby'speassion involved a malfunctioning police car
and the conduct of an officer. How#und both an expression and a liberty interestife officer.

In Piver v. Pender County Board of EducaiB85 F. 2d 1076 {4Cir. 1987), this Court

held that questions over the performance of a purhployee touched upon the matter of public
concern and was protected. The subject of Offiadry=s testimony related to the performance of
Sergeant Henning and whether he had properly niaéatahis police car or whether he had
engaged in officer conduct and abuse of policepegent.

In Berger v. Battalia779 F. 2d 992 {Cir. 1985), this Court held that a police offiesr

conduct consisting of appearing in black face mght club constituted public concern and was
protected expression.

In Zamboni v. StamaleB47 F. 2d 73 (3 Cir. 1988), the Court held that speech about an

agency's promotional system was of public concem protected. In_Thompson v. City of

Starkville, 901 F.2d 456 (*SCir. 1990), the Court held that communicationsrgremotion policy
and others filing grievances involve matters oflgutoncern.

To be sure if the off-duty use and manner of hagditoncealed weapons by a police officer
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is a matter of public concern as this Court hel@duwards then the on-duty malfunctioning police
equipment such as the police car that Officer Kidsfified about is an even greater public concern.
Few things could be more dangerous and of cortodtre public than a malfunctioning police car.

In Kincade v. City of Blue Spring$4 F.3d 389, 396 {BCir. 1995), the court explained

that statements whichconcern potential danger to the commurstgitizengdis Asurely a matter
of concern to the public@ The citizens of Elizabeth City surely have alvmablic concern about
the operational functioning of police equipment arfficer conduct, especially a police vehicle
which is often used on emergency basis to resporuitizens request for assistance. Nothing

could be of greater public concern than the oparatiability of a police vehicle.

POLICE EMPLOYERS MAY NOT CONSTITUTIONALLY COMMAND " SUPPORT"
OF ITS POLICE "ADMINISTRATION" CONSISTING OF DISTORTED
TESTIMONY OR PERJURY.

The upshot of Defendants' practice of retaliataigginst Officer Kirby for his failure to
"support the administration" of the police departris tantamount to the line of loyalty of cases in
the 1950's and the 1960's whereby the Supreme Siouck down efforts by local governments to
attempt to secure loyalty and support for suppgsegblitically correct governmental

administration. Perhaps the leading of those dadésyishian v. Board of Regen385 U.S. 589

(1967)? These bedrock cases outline a fundamental ptincip

Governmental employers may not insist upon supfoortheir own regimes where such
support tramples upon constitutional rights, paléidy where expression and
associational rights are involved.

See generally Ross, The Constitutional Rights dfliP&Employeescontained in Sword and Shield

Revisited: A Practical Approach To Section 198BA 1998). These cases became known as the

5 See, e.g., Shelton v. Tucker , 364 U.S. 479 (1960); Wieman
v. Updegraff , 344 U.S. 183 (1952); Cramp v. Board of Public
Instruction , 368 U.S. 278 (1961); Baggett v. Bullitt , 377 U.S. 360
(1964); Elfbrandt v. Russell , 384 U.S. 11 (1966).
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"loyalty oath" cases whereby governments were aitiewn to coerce citizens into various types of
support for the government politics of the moment.

In Police Department v. Mosleg08 U.S. 92 (1972), the Court reaffirmed the pple that

government may not restrict expression becaushkeofiessage, its ideas, its subject matter or its
content. _Mosleyontains an excellent analysis of the free spdeckrine which prohibits content
discrimination. Here, the reprimand of Officer I§ir on its face, imposes content discrimination
by singling out speech which does not "supportattministration.”

In Tate v. Yenoir 537 F. Supp. 306 (E.D.Mich. 1982), the Court ddnihe defendant
employers motion to dismiss in a First Amendment claim fduby a law enforcement officer
who had testified and who had criticized law endonent officers during his testimony.

Police officers often have to testify in casesoiming their own agencies. They cannot
"side" with the Department when it comes to testignoRather, they must tell it like it is - even if

it hurts.
GOVERNMENT CANNOT CENSOR EXPRESSION BY
CONTENT BASED DISCRIMINATION

The trial court's analysis condones explicit contealiscrimination in expression.
Government cannot censor expression based upaotibent of the expression. E.g., Rosenberger

v. Univ. of Virginia 115 S.Ct. 2510 (1995); Ward v. Rock Against Raci491 U.S. 781, 191

(1989); Clark v. Community468 U.S. 288, 293 (1984).

"Above all else, the First Amendment means thategawent has no power to restrict
expression because of its message, its ideasubfecs matter, or its content.”
Police Dept. v. Mose|y408 U.S. 92, 95 (1972).

THE GROWTH OF GOVERNMENT HAS CAUSED A USURPATION OF
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GOVERNMENT POWER IN PUBLIC SECTOR WORKPLACES WHICH
PRESENT GRAVE RISKSOF CONSTITUTIONAL DEPRIVATIONS

As government has grown, governmental employeve h&reasingly continued to usurp
power over workers including police officers. Asdde Robert Bork has demonstrated in his
authoritative treatise, governmentally imposed itjpall correctness” is now permeated throughout

America and its institutions. See Bork, Slouchirmyards Gomorrah: Modern Liberalism and

American Declineat 54, 90, 203, 215, 247, 255, 262 and 333 (1986)ericans from all walks of

life need constitutional protection from increagyngrbitrary and oppressive government power,

more often at the local level. See Senator Sdsanvih, Jr., Preserving The Constitutid65, 213 -

214 (1984); Bovard, Lost Rights: The DestructiorAaferican Libertyl-6, 49 - 51 (1995); Equal

Protection For Non-Suspect Class Victims of Govesntal Misconduct18 Campbell L. Rev. 333

(1997). Contemporary public sector employersgmevast opportunities for bureaucrats to

employ abusive tactics on personal political missioSee Board v. Umbehrl6 S.Ct. 2342, 2347

(1996)(cataloging cases of government retaliationdifferent contexts); Equal Protectjoh8

Campbell L. Rev. at 337. James Bovard explain®st Rights(1995).

Americans' liberty is perishing beneath the caniggeowth of government power. Federal,
state and local governments are confiscating asizaroperty, trampling their rights
and decimating their opportunities more than eeéoie. Id.at 1.

Government now appears more concerned with digtgtersonal behavior than with
protecting citizens from murderers, muggers, aqistea The decline of liberty
results not only from specific acts of governmerut also from the cumulative
impact of hundreds of thousands of government dscreundreds of taxes, and
legions of government officials with discretionggwer over other Americans.” Id.

at 5.
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This case demonstrates how unchecked governmenatieg often exceeds proper boundaries and

invades traditional areas where government hasib place.

IX. CONCLUSION
The law enforcement profession is the most abumed violated classes of public
employees in Americh. Law enforcement officers are regularly subjectedhe most deadly

dangers and risks in the streets of this Circulthey are at least entitled to the basic freedmm t

6 See generally Parish v. Hill , 350 N.C. 231, 245-46 (1999);
Toomer v. Garrett , 574 S.E.2d 76 (2002); Representing Law
Enforcement Officers in Personnel Disputes and Empl oyment

Litigation , 77 Am. Jur. Trials 1, 18-21 (2001).

7 The severe dangers confronting the law enforcem ent

profession has continued to grow and well documente d in national
data. See Clark and Zack, Fatalities to Law Enforc ement Officers
and Firefighters , 1992-1997, Journal of Compensation and Working

Conditions, United State Department of Labor, Burea u of Labor
Statistics, summer 1999) at 3. AMost of the 887 po lice

fatalities occurred during the pursuit of criminals - some were
shot and others were fatally injured in highway cra shes.@ Id.  at

3, quoting Bureau of Labor Statistics.

During 1992-1997, North Carolina was the sixth hig hest state
in the nation in the number of total fatalities for law
enforcement officers. Clark and Zack at page 4, text table 2.

National data has continued to confirm law enforcem ent as the
most stressful job in America. See Kupelian, The M ost Stressful
Job in America: Police Work in 1990s=, New Dimensio ns: the
Psychology Behind the News / August 1991 at 18 thro ugh 33. Law
enforcement officers have become to be characterize d as Asoldiers
ina nowin war...@ Id. at 26. Serving as a law en forcement
officer is like being "a pedestrian in Hell." West ley, Violence
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testify truthfully.
In Lawrence v. Texasl23 S.Ct. 2472, 2484 (2003), the Court remindedfuthe spirit of

our Constitution.
"As the Constitution endures, persons in every iggioe can invoke its principles in their
own search for greater freedom."

More than ever before, the law enforcement pradesseeds this Court to reaffirm what should be
obvious: police officers and other witnesses whavide truthful testimony are not subject to
retaliation because the truthful testimony doessandtthe whims of the public employer.

This court should reverse the trial court and ggammary judgment to Officer Kirby.
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and the Police v. (1970).

A police officer's life is always at risk, no matt er how
routine the assignment might seem.” Floyd, Police Deaths Mount
Nationwide , at 1; National Law Enforcement Officers Memorial
Fund, Inc. "On average, one police officer dies wi thin the line
of duty nationwide every 54 hours." Id. ____ "There are more than
64,000 criminal assaults against our law officers e ach year
resulting in more than 22,000 injuries.” Id. ____ Officer deaths
from being run over by vehicles have been substanti al. 79
Officers Killed During First Half of Year (1998) ,at1l. Over
fourteen thousand law enforcement officers have bee n killed. The

Officers at 1.
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